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The Lawyer’s Role Options in  
Family Dispute Resolution  
 
 
Donna Cooper and Mieke Brandon 
 
Introduction  
Reforms made to the family law system in 20061 introduced the requirement for 
compulsory dispute resolution in parenting matters.2 They also led to the establishment of 
Family Relationship Centres (“FRCs”) providing clients with increased access to 
information, assistance and family dispute resolution.3  These changes were intended “to 
bring about a cultural shift in how family separation is managed: away from litigation and 
towards cooperative parenting”.4   
 
Recent research provides some evidence of this “cultural shift”, with a slight increase in the 
percentage of parents surveyed resolving their disputes via “counselling, mediation or 
FDR”5 and a substantial drop in those sorting out arrangements with the assistance of 
lawyers and courts.6  It also reveals that, while many clients are now accessing dispute 
resolution, a significant proportion continue to consult lawyers.7  The study showed that 
                                                 
1 The reforms were introduced by the Family Law Amendment (Shared Parental Responsibility) Act 2006 (Cth).  
2 Family Law Act 1975 (Cth), s60I.  This is unless cases contain issues falling within the exceptions set out in 
s60I(9), such as family violence, risk of child abuse or urgency.  
3 For information about Family Relationship Centres see www.familyrelationships.gov.au viewed 2 February 2011. 
4 See Australian Government, Attorney-General’s Department, ‘Bill Marks “Cultural Shift” in Dealing with 
Family Breakdown’, Press Release, 8 December 2005. 
5 “FDR” meaning family dispute resolution.  Pre-2006 the percentage was 6%, compared to 7.3% post-2006;  R 
Kaspiew, M Gray, R Weston, L Moloney, K Hand and L Qu, Evaluation of the 2006 Family Law Reforms, Chapter 
4, Table 4.1 at 66. 
6 18.4% of people reported that they used lawyers and courts to resolve their disputes prior to 2006, as contrasted 
with 8.6% post-2006; R Kaspiew, M Gray, R Weston, L Moloney, K Hand and L Qu, Evaluation of the 2006 Family 
Law Reforms, ibid. See also Georgina Dimopoulos, ‘Gateways, gatekeepers or guiding hands? The relationship 
between Family Relationship Centres and legal practitioners in case management and the court process’ (2010) 24 
AJFL 176. 
7 Many FDRPs will encourage clients to seek legal advice. 
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65% of the parents in question who had used “counselling, FDR or mediation services”, 
had also contacted or used a lawyer.8  
 
As a result of these reforms, family lawyers and family dispute resolution practitioners 
(“FDRPs”) are now joint “gatekeepers” to the family law system and as such must establish 
effective co-operative relationships. Successful interdisciplinary collaboration between 
these two groups of professionals, whose task is to assist separating couples, will be 
necessary for their clients to meet their substantive as well as psychological needs. Previous 
overseas research intimates that inter-professional relationships within legal settings “can 
be fraught with tension and misunderstanding, role conflict and role confusion”. 9 More 
recent Australian research has identified a need for lawyers and FDRPs to have a greater 
understanding of each other’s roles and responsibilities.10   
 
In this article we explore the characteristics shown to be present in successful collaborative 
relationships between family lawyers and FDRPs.  We also describe role options for family 
lawyers in FDR, applying Rundle’s “spectrum of contributions that lawyers can make to 
mediation”, while taking into account the complex and diverse interests separating couples 
bring to any dispute resolution process. 11 
 
                                                 
8 R Kaspiew, M Gray, R Weston, L Moloney, K Hand and L Qu, Evaluation of the 2006 Family Law Reforms, 
Chapter 5 at 109, n5. 
9 J Dickens, ‘Risks and Responsibilities: The Role of the Local Authority Lawyer in Child Care 
Cases’ (2004) 16 Child and Family Law Quarterly 17, at 17. 
10 H Rhodes, H Astor, A Sanson and M O’ Connor, Enhancing inter-professional relationships in a changing family 
law system, Final Report (May 2008) at  
< http://www.law.usyd.edu.au/about/staff/HilaryAstor/FamilyLaw_FinalReport_May08.pdf> viewed 2 February 
2011; Georgina Dimopoulos, ‘Gateways, gatekeepers or guiding hands? The relationship between Family 
Relationship Centres and legal practitioners in case management and the court process’, n 6. 
11 O Rundle, ‘A spectrum of contributions that lawyers can make to mediation’ (2009) 20 ADRJ 220 at 222. See also 
S Hardy and O Rundle, Mediation for Lawyers, CCH Australia Ltd, 2010, Sydney at 143-44. 
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The characteristics of successful collaborative relationships between family lawyers 
and FDRPs 
 
There have been several Australian studies that have examined the characteristics of 
successful collaborative relationship between FDRPs and family lawyers.  Rhodes and 
colleagues surveyed a sample of family lawyers and FDRPs associated with community 
organisations, Victoria Legal Aid and the Family Court.12  Later research conducted by 
Dimopoulos surveyed lawyers, court staff, FRC staff and representatives of community 
organisations.  This later study focused on the success of a pilot project being conducted 
between FRCs and the Federal Magistrates Court, but also made general observations about 
the relationships between lawyers and FDRPs.13  The Australian Institute of Family Studies 
has recently conducted a major evaluation of the 2006 amendments to the Family Law Act 
1975(Cth).  This research has also touched on some aspects of  how lawyers and FDRPs are 
working together.14  
 
Collectively this research shows that their role as joint “gatekeepers” has created some 
tensions between lawyers and FDRPs15, while also providing an insight into the 
characteristics that have assisted them to establish successful working relationships. 16   
 
                                                 
12 For details of the studies and of the groups surveyed see H Rhodes, H Astor, A Sanson and M O’Çonnor, 
Enhancing inter-professional relationships in a changing family law system, n 10 at i- iii. 
13 Georgina Dimopoulos, ‘Gateways, gatekeepers or guiding hands? The relationship between Family Relationship 
Centres and legal practitioners in case management and the court process’ n 6 at 183-184. 
14 R Kaspiew, M Gray, R Weston, L Moloney, K Hand and L Qu, Evaluation of the 2006 Family Law Reforms, n 5. 
15 See for example the four key tension points found to occur between participating lawyers and FRCs in Georgina 
Dimopoulos, ‘Gateways, gatekeepers or guiding hands? The relationship between Family Relationship Centres and 
legal practitioners in case management and the court process’, n 6 at 195. 
16 H Rhodes, H Astor, A Sanson and M O’ Connor, Enhancing inter-professional relationships in a changing family 
law system, n 10 at 49. 
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The research by Rhodes and colleagues highlighted the notion of lawyers and FDRPs 
having “a complementary services approach to their relationship, in which each group saw 
themselves and the other profession as contributing different but equally valuable 
complementary skills and expertise to the dispute resolution process”.17  Lawyers and 
FDRPs cooperated effectively where they both “had a shared expectation of the dispute 
resolution process and a shared understanding of the particular family dispute resolution 
program’s aims and approach to working with family law clients”.  
 
A key finding was that both groups worked well together when they “understood and 
respected the nature of each other’s roles, responsibilities and ways of working with family 
law clients”.18  This included family lawyers trusting FDRPs to have the knowledge and 
expertise to conduct screening and assessment for family violence.19  It also required 
lawyers to understand how issues of family violence may render FDR inappropriate and to 
refrain from referring inappropriate cases.20 
 
FDRPs raised the importance of family lawyers appreciating the need for pre-mediation or 
intake suitability assessment screening,21 in particular, where family violence and safety 
was a concern.22 This was consistent with the AIFS research where it was found that family 
                                                 
17 H Rhodes, H Astor, A Sanson and M O’ Connor, Enhancing inter-professional relationships in a changing family 
law system n 10 at iv. 
18 H Rhodes, H Astor, A Sanson and M O’ Connor, Enhancing inter-professional relationships in a changing family 
law system n 10 at iv. 
19 See Commonwealth Attorney-General’s Department, Information for Family Dispute Resolution Providers, 
Framework for Screening Assessment and Referrals in Family Relationship Centres and the Family Relationship 
Advice Line (July 2008) . 
20 H Rhodes, H Astor, A Sanson and M O’Çonnor, Enhancing inter-professional relationships in a changing family 
law system , n10  at 62-63. 
21 Family Law (Family Dispute Resolution Practitioners) Regulations 2008 (Cth), regs 25, 28, 29. See also the 
Commonwealth Attorney-General’s Department, Information for Family Dispute Resolution Providers, Screening 
and Assessment Framework: Framework for Screening Assessment and Referrals in Family Relationship Centres 
and the Family Relationship Advice Line. 
22 See R Field, ‘FDR and victims of family violence: Ensuring a safe process and outcomes’ (2010) 3 Australasian 
Dispute Resolution Journal 185. 
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lawyers could be critical of the time it took dispute resolution practitioners in FRCs to 
conduct intake, convene mediation and issue certificates, when lawyers did not understand 
or value the intake process.23  In turn, a proportion of FDRPs complained that lawyers 
exerted undue pressure to produce certificates and did not appreciate the need to conduct a 
proper intake assessment. These same themes were reflected in the Dimopoulos research.24   
 
Rhodes and colleagues also highlighted that inter-professional relationships were most 
effective when family lawyers “engaged in ‘positive’ advocacy practices.” 25  The 
researchers related that “good” advocacy practice required “lawyers to ‘reality test’ their 
client’s instructions where these were ‘unreasonable’ or unmanageable or contrary to a 
child’s interests”. 26  Where working relationships were positive, both groups behaved 
respectfully towards each other, such as extending “professional courtesies” and “the 
provision of timely feedback about clients”.27 
 
To foster further cooperation between both groups, family lawyers and FDRPs need to have 
a clear understanding of each other’s role and responsibilities. In our view this can be 
fostered by obtaining some insight into the range of roles that family lawyers may choose 
to play in FDR. 
 
 
 
 
                                                 
23 R Kaspiew, M Gray, R Weston, L Moloney, K Hand and L Qu, Evaluation of the 2006 Family Law Reforms, 
Australian Institute of Family Studies, 2009, n 5, Chapter 4 at 89-90. 
24 Georgina Dimopoulos, ‘Gateways, gatekeepers or guiding hands? The relationship between Family Relationship 
Centres and legal practitioners in case management and the court n 6 at 197-198.. 
25H Rhodes, H Astor, A Sanson and M O’Çonnor, Enhancing inter-professional relationships in a changing family 
law system n 10 at iv.  
26 Ibid at 23. 
27 Ibid at iv. 
 6
Applying Rundle’s Spectrum of Contributions: Role Options for Family Lawyers  
In the recent literature, Rundle has begun to unpack the multitude of roles that lawyers can 
play in dispute resolution processes. She describes a “spectrum of contributions that 
lawyers can make to mediation” and describes five possible roles options. 28  They are: 
absent advisor, advisor observer, expert contributor, supportive professional participant or 
spokesperson. 29  Rundle illustrates them in the form of a continuum based on the level of 
involvement of lawyers in the process: 
 
Absent  
advisor 
Advisor observer Expert contributor Supportive 
professional 
participant 
Spokesperson 
 
   
Less involvement        More involvement 
 
Diagram from O Rundle, ‘A spectrum of contributions that lawyers can make to mediation’ (2009) 20 
ADRJ 220 at 222. Continuum concept used with permission from O Rundle 2010.30 
 
 
We will now go on to examine these role options in the context of family law disputes.  We 
are mindful, however, that although we describe them in terms of discrete role options, we 
would expect that, in practice, a lawyer acting in particular “role” may incorporate aspects 
of other roles along the continuum in either different FDR sessions or during the same 
session. In turn, lawyers representing parties in the same dispute resolution session may 
play different “roles” depending on the needs of their clients. 
                                                 
28 O Rundle, ‘A spectrum of contributions that lawyers can make to mediation’, n11  at 222. See also S Hardy and O 
Rundle, Mediation for Lawyers, CCH Australia Ltd, 2010, Sydney at143-44. 
29 Ibid. 
30 Ibid. 
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Family Lawyer as “Absent advisor” 
The first dispute resolution advocacy role for lawyers that Rundle describes is that of 
“absent advisor”. Rundle explains that: 
The absent advisor assists the client to prepare for the mediation but does not attend the 
mediation session itself. The absent advisor’s role is to support the client to participate 
effectively in the process.31   
 
For family lawyers the role of “absent advisor” is a traditional one that continues to be of 
great importance.  It requires lawyers to provide legal advice to clients and to prepare them 
to participate in FDR processes.  Before attending dispute resolution, it is highly 
recommended that separating parties consult family lawyers for legal advice.32  Whether or 
not lawyers are supportive of their clients attending dispute resolution is now not as 
significant, as the legislative framework requires pre-filing dispute resolution.33  
 
There is a great deal of information that lawyers can provide to their clients, depending on 
the issues in dispute.34  If clients are parents they will need to acquire an understanding of 
how to negotiate parenting arrangements in the “best interests” of their children’35 and of 
the factors that may indicate whether shared care arrangements may work for their family.36  
                                                 
31 O Rundle, ‘A spectrum of contributions that lawyers can make to mediation’, n 11 at 222. 
32 D Cooper and M Brandon, ‘How can family lawyers effectively represent their clients in mediation and 
conciliation processes?’ (2007) 21 Australian Journal of Family Law 288 at 295. See also Family Law (Family 
Dispute Resolution Practitioners) Regulations 2008 (Cth), reg 28 that sets out the obligations of FDRPs regarding 
information to be given to the parties prior to participation in family dispute resolution. 
33 Family Law Act, s60I; Family Law Rules 2004 (Cth), Schedule 1. 
34 See also “Summary checklist” in D Cooper and M Brandon, ‘How can family lawyers effectively represent their 
clients in mediation and conciliation processes?’, n 32  at 301-302. 
35 In family law the overriding concept is that the best interests of the child is the paramount consideration when 
court are making decisions in parenting orders, Family Law Act 1975 (Cth), s60CA. What is in a child’s best 
interests is determined having regard to the considerations set out in s60CC(2) and (3). 
36 See the considerations set out in Family Law Act 1975 (Cth) s 65DAA(5). Also see Australian Institute of Family 
Studies, B Smyth (ed),Parent-child contact and post-separation parenting arrangements , 2004; Australian Institute 
of Family Studies, R Kaspiew, M Gray, R Weston, L Moloney, K Hand and L Qu, Evaluation of the 2006 Family 
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Parents also require information on how to provide financial support for children and how 
they can formalise their arrangements in the form of parenting plans37 or consent orders.38  
Parents seeking to relocate with their children39 as well as grandparents wanting to continue 
or establish relationships with grandchildren40 need legal advice about their potential 
prospects of success if their cases proceed to court, before attending family dispute 
resolution.  
 
When clients seek to divide their assets and debts and settle their property41 they need to 
understand the importance of making a complete list of all assets and debts, including 
taking into account the balances of their bank accounts and credit and debit cards and 
superannuation and other retirement entitlements, where relevant.  They will also require 
advice about associated legal matters, such as the need to consider changing their will. 
 
Ideally lawyers will comply with their legislative obligations and requirements42 and 
explain to clients how family dispute resolution works,43 in addition to considering issues 
of safety and whether referrals to dispute resolution are appropriate. They should provide 
clients with adequate written information about how to prepare themselves for a process in 
                                                                                                                                                                             
Law Reforms, 2009, n5; shared parenting booklet at <http://www.aifs.gov.au/afrc/docs/pplan.pdf> viewed 2 
February 2011.  
37 For the requirements for parenting plans see Family Law Act, ss63B-DA. See also parenting plan checklist at 
http://www.relationships.com.au/resources/pdfs/books-booklets/pplanchk.pdf>viewed 2 February 2011.   
38 For the requirements of consent orders see Family Law Rules, r10.15. 
39 For the current law relating to relocation see Hepburn and Noble [2010] FamCAFC 111 (21 June 2010) 
particularly at [103].  
40 See Family Law Act, s65C which enables grandparents to apply to court for a parenting order. See information 
about the importance of the role of grandparents at 
<http://www.aifs.gov.au/afrc/pubs/briefing/briefing2.html#relationships> viewed 2 February 2011. 
41 For the law relating to property adjustment see Family Law Act, s79(4). See also see D Cooper, L O’Neil, K Bint, 
D Awyzio and S Field, ‘Dispute resolution advocacy in the context of conciliation conferences in financial matters’ 
(2010) 24 Australian Journal of Family Law 72 at 79-86; L Fisher and M Brandon, Mediating with Families, 2nd ed. 
Thomson Reuters, Pyrmont, 2009 at 122. 
42 Family Law Act 1975 (Cth), s63DA(1).See also Family Law Act 1975 (Cth), Division 4: Parenting Plans. 
43 D Cooper and M Brandon ‘Non-Adversarial Advocates and Gatekeepers: How lawyers and family dispute 
resolution practitioners can work together to encourage cooperative post-separation parenting’ (2008) 2 
Australasian Dispute Resolution Journal 104- at 108-109. 
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which they have to discuss their concerns, explore options for settlement and negotiate 
interest-based negotiated agreements with their former partners. 
 
Family lawyers familiar with the pre-mediation or intake processes can assist clients, for 
whom family violence has been an individual or mutual pattern of dealing with conflict 
within their relationships, to determine whether FDR may be appropriate. They should also 
discuss whether current violence, as a result of the separation, is an immediate concern.44  
In this respect legal practitioners can play an important role in protecting both victims and 
perpetrators of family violence from choosing FDR when this may clearly be an 
inappropriate option.45  
 
Despite the changed role of Australian FDRPs since July 2006,46 their primary roles as 
facilitators of the mediation process has not significantly altered.47 It continues to be 
important that FDRPs do not give legal advice.48 Accordingly, their role is made easier if 
parties have had the benefit of lawyers assisting them to plan negotiation strategies, 
including considering what the possible “boundaries of resolution” may be.49  In other 
words, lawyers can assist parties to appreciate what the possible range of outcomes may be 
in court and help them to plan realistic settlement offers that fall within this anticipated 
range.  
                                                 
44 J Kelly, and M Johnson, ‘Differentiation Among Types of Intimate Partner Violence: Research update and 
implications for interventions’ (2008) 46 Family Court Review, 476-499: see also Jaffe, P., Johnston, J., C Crooks 
and N Bala, ‘Custody Disputes Involving Allegations of Domestic Violence: Toward a differentiated approach to 
parenting plans’ (2008) 46 Family Court Review, 500. 
45 See Information for Family Dispute Resolution Providers, Framework for Screening Assessment and Referrals in 
Family Relationship Centres and the Family Relationship Advice Line n 19. 
46 See Family Law (Family Dispute Resolution Practitioners) Regulations 2008 (Cth), regs 25, 28; see also the 
obligations of the FDRPs as set out in those regulations specifically in regs 28-30. 
47 M Brandon, ‘Preserving a facilitative process in family dispute resolution’(2009) 20 Australasian Dispute 
Resolution Journal 172 
48 Family Law (Family Dispute Resolution Practitioners) Regulations 2008 (Cth), regs 29(d). This is unless the 
FDRP is a qualified lawyer or unless the FDRP is only providing advice about procedural matters. 
49 D Cooper and M Brandon, ‘How can family lawyers effectively represent their clients in mediation and 
conciliation processes? n 32 at 293. 
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Separating or separated parents also need relevant information to arrive at an understanding 
of what they should include in their parenting arrangements.  Any parenting plans must 
relate to individual family circumstances and be suitable for children’s ages and 
developmental needs. Married or de-facto couples with children seeking to negotiate  
property settlements must also discuss with lawyers an appropriate range of settlement 
possibilities to negotiate within, to achieve satisfactory settlements.  
 
In their practice, FDRPs must be respectful of the “advocacy” role of family lawyers and 
appreciate that lawyers are required to act in their clients’ best interests, as opposed to 
FDRPs who are independent of both parties.50  In turn, family lawyers must become 
conversant with the concept of being “child-focused”, steering clients towards living and 
time arrangements that will promote their children’s wellbeing.51   
 
While some family lawyers may not have the same level of understanding about child 
developmental issues as FDRPs, both work within the context of their professional 
understandings and interpretations of the “best interests of the child”.  FDRPs must also be 
child-focused and can encourage parents, where appropriate, to consider taking the views of 
children into account, when making parenting decisions.52  One way of achieving this is for 
parents to be involved in family dispute resolution that incorporates “child-inclusive 
                                                 
50M H Rhodes, H Astor, A Sanson and M O’Çonnor, Enhancing inter-professional relationships in a changing 
family law system, Final Report  n 10 at 50-53. 
51 Best practice in family law work includes “Having regard to the interests and protection of children…” see: 
Family Law Council and Family Law Section of the Law Council of Australia, Best Practice Guidelines for lawyers 
doing family law work (2nd ed) http://www.familylawsection.org.au/resource/BestPracticeGuidelinesv8FINAL.pdf 
viewed 2 February 2011. 
52 See L Fisher and M Brandon, Mediating with Families, 2nd ed. Thomson Reuters, Pyrmont, n 41 at 82-85. 
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practice”.   This involves parental decision making being informed by feedback from a 
child consultant who has interviewed the children prior to the session.53  
 
 
 
Family Lawyer as “Advisor Observer” 
The next lawyer role option that Rundle describes is that of “advisor observer”. This role is: 
restricted to that of legal advisor, but the lawyer attends the mediation. The lawyer 
observes but does not contribute directly to the joint mediation sessions or private sessions 
with the mediator. The advisor observer does not interact directly with the mediator, other 
party or other lawyer. The mediation process may be suspended at various stages to enable 
the lawyer to have private sessions with the client. During those sessions legal advice may 
be updated or expanded upon.54   
 
Family lawyers taking on this role will attend family dispute resolution sessions but in the 
main, will not actively participate and will “observe” their clients.  A benefit of this 
approach is that lawyers will be promoting the philosophy of party self-determination and 
allowing clients to make their own decisions within the process.55 
 
For this approach to work effectively, lawyers will need to have some knowledge about 
how FDRPs plans to work with the parties during  sessions.  Lawyers need to be prepared 
to stand back and observe, respecting the dispute resolution practitioner’s role and the 
                                                 
53 See B Hewlett, ‘Accessing Parental Mind Through the heart: A Case Study in Child Inclusive Mediation (2007) 
13(1) Journal of Family Studies 94. 
54 O Rundle, ‘A spectrum of contributions that lawyers can make to mediation’, n 11 at 223. 
55 This philosophy derives from the ideology of liberalism and concepts of personal autonomy ‘that people should 
make their own lives...The idea of personal autonomy is the vision of people controlling, to some degree, their own 
destiny, fashioning it through successive decisions throughout their lives.’ J Raz, The Morality of Freedom, 
Clarendon, 1986, 369 cited in S Bottomley and S Bronitt, law in context, 3rd ed, Federation Press, 2006 at 30. 
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process approach they are using. There are many accredited FDRPs from diverse 
backgrounds, with various levels of expertise and experience. 56   
 
In a similar way to lawyers, FDRPs can play a range of roles in FDR processes, along a 
spectrum that runs from being “outcome focused” to being more “process focused”.  If 
FDRPs are more “outcome focused” they will actively contribute to the content of parties’ 
discussions, being “what” they discuss. They will also offer options, contributing to “how” 
issues may be addressed.  Dispute resolution practitioners may also “bring in” issues or 
settlement options that the parties have not have considered and that may be important to 
the successful implementation of workable agreements.57 This is in contrast to FDRPs 
taking what is referred to as a “process focused” approach, in which they will adopt a 
purely facilitative role, merely assisting the communications between the parents, and not 
having input into the content of discussions or proposed options. 
 
FDRPs can also use a range of different models of mediation that have different focuses.  
For example, the traditional solution-focused, problem-solving process and the therapeutic, 
transformative and narrative models may place more emphasis on achieving post-separation 
cooperative parental relationships than approaches that concentrate more on legal rights and 
entitlements, such as in evaluative, settlement or advisory mediation models.58   
 
                                                 
56 Family Law (Family Dispute Resolution Practitioners) Regulations 1984 (Cth), Part 2. Note that for people who 
are not already registered FDRPs the requirements for accreditation are more onerous and are set out in reg 5(1) – 
(3). 
57 M Brandon & T Stodulka, ‘A comparative Analysis of the Practice of Mediation and Conciliation in family 
Dispute Resolution in Australia: How practitioners practice across both processes’(2008)  8(1) QUT Law and Justice 
Journal 194 at 200-201. 
58 L Boulle, Mediation: Principles, Process, Practice, Lexis Nexis Butterworths, 2005; D Cooper and M Brandon, 
‘How can family lawyers effectively represent their clients in mediation and conciliation processes?’  n 32 at 292-
293. 
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Many FDRPs, particularly in FRCs and community based mediation services, use a mostly 
facilitative mediation process59 in which the parents (when appropriate) are encouraged to 
talk directly to each other in a joint face-to-face or telephone conference setting.60 
Depending on the FDRPs’ background, their dispute resolution training and the 
philosophical underpinning of their theoretical framework, they may use a flexible and 
adaptable party-focused FDR process. They may also utilise skilled interventions (such as 
active listening, empathy, reframing, summarising, clarifying questioning and reality 
testing) at appropriate intervals.61 It will assist, where lawyers are playing the role of 
“advisor observers”, for them to fully understand the facilitative model of mediation so they 
can prepare clients to actively participate in a client-focused process and be prepared to 
make opening statements, generate options and work out settlement proposals. 
 
 
 
Family Lawyer as “Expert Contributor” 
In the “expert contributor” role as defined by Rundle, the family lawyer’s task is “restricted 
to that of expert in the law”.62  Lawyers attend family dispute resolution to provide legal 
advice to their clients and to share legal opinions with the other participants during the 
process.  This open exchange of legal opinion is “to expose parties to the contrasting advice 
that may be given, as a means of narrowing the issues and pursuing settlement.”63  Rundle 
proposes that in this model, lawyers again do not negotiate on behalf of clients, contribute 
                                                 
59 See L Fisher and M Brandon, Mediating with Families, n 41 at 19 and 50.  
60 See M Brandon and T Stodulka, ‘24/7 FDR: Disconnectin and reconnection via the Phone Line’ (2008) 10(5) The 
ADR Bulletin 84. Note some organisations, such as Relationships Australia, offer telephone dispute resolution 
(TDRS). 
61 L Fisher and M Brandon, Mediating with Families, n 41 at 200-201. 
62 O Rundle, ‘A spectrum of contributions that lawyers can make to mediation’, n 11 at 224. 
63 Ibid. 
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to the agenda or assist in the drafting of agreements. 64 However, this approach differs from 
that of the “advisor observer” as, when taking on this function, lawyers interact with each 
other and the mediator during the session, although only to the extent of providing views 
about legal advice. 
 
In our view the role of “expert contributor” should delve beyond the provision of purely 
legal advice and also include providing clients with information about relevant social 
science research to assist them make age-appropriate parenting arrangements that will suit 
family circumstances.  This is particularly significant when dealing with parents 
considering equal care-time arrangements.  In law, equal shared parental responsibility for 
the physical and emotional wellbeing of the children is the assumed starting point, except in 
a range of circumstances, such as entrenched conflict, child abuse, and violence.65  This 
means that both parents generally contribute equally to long-term decision-making in 
relation to their children.66 
 
A recent  evaluation of the 2006 amendments to the Family Law Act 1975(Cth) suggests 
that the concept of “equal shared parental responsibility” has “overwhelming” support from 
parents and legal and other service providers.  However, this concept has created significant 
confusion for many parents who are under the misapprehension that general entitlements to 
“equal shared parental responsibility” equate to rights to equal care-time arrangements. 67 
This has led to such arrangements being entered into where it may not suit the particular 
                                                 
64 Ibid. 
65 Family Law Act, s61DA. Further it must be in the child’s “best interests” and “reasonably practicable”, see 
65DAA. 
66 Family Law Act, 61B, 61C, 61D. 
67 R Kaspiew, M Gray, R Weston, L Moloney, K Hand and L Qu, Evaluation of the 2006 Family Law Reforms, n5, 
Executive Summary at E3.  
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family situation, for example, where there are very young children68, high conflict 69 or 
issues of family violence and safety concerns.70  
 
In an Australian study of a group of self-selected parents who were able to maintain shared 
care arrangements for their children, Smyth and colleagues demonstrated that this was 
based on a number of conditions including the following: 
• Geographical proximity; 
• The ability of parents to get along sufficiently well to develop a businesslike working 
relationship as parents; 
• Child-focused arrangements (with children kept 'out of the middle', and with 
children's activities forming an integral part of the way in which the parenting 
schedule is developed); 
• A commitment by everyone to make shared care work; 
• Family-friendly work practices for both mothers and fathers; 
• A degree of financial independence especially for mothers; and 
• A degree of paternal competence.’71  
 
These findings and the results of subsequent research provides useful independent 
information about the factors often present where shared care arrangements have worked 
                                                 
68 J McIntosh, B Smyth, M Kelaher, Y Wells and C Long, Post-separation Parenting Arrangements and 
Developmental Outcomes for Infants and Children – Collected Reports (Family Transitions, 2010). 
69 J McIntosh and Professor R Chisholm, ‘Shared Care and Children’s Best Interests in Conflicted Separation: A 
Cautionary Tale from Current Research’ (2007) 20(1) Australian Family Lawyer 3. 
70 R Kaspiew, M Gray, R Weston, L Moloney, K Hand and L Qu, Evaluation of the 2006 Family Law Reforms, 
Chapter 7, “Care-time arrangements: Negotiations and family profiles” n5. 
71 B Smyth, C Caruana and A Ferro, ‘Some whens, hows and whys of Shared Care’ (2003) Australian Institute of 
Family Studies 21 at < http://www2.sprc.unsw.edu.au/ASPC2003/papers/Paper134.pdf> viewed 2 February 2011. 
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well. 72  Such information can be constructively used in family dispute resolution to assist 
parents negotiate child-focused arrangements. 
 
 
Family Lawyer as “Supportive Professional Participant” 
Legal representatives participating as “supportive professional participants”, according to 
Rundle’s model, play a role in guiding and supporting their clients “before, during and 
after” FDR. 73   They actively assist clients during the mediation, supporting and 
encouraging them to speak their minds, subject to the confidentiality requirements.74    
 
If adopting this role, lawyers can use both their legal and dispute resolution knowledge to 
not only provide legal advice, but participate in negotiations, contribute to agendas, assist 
with reality-testing and the drafting of any final agreements. Legal representatives then do 
not simply act as “spokespersons”, but work as a consultative team with clients, supporting 
and encouraging them to actively participate and negotiate assertively.75 
 
For FDRPs and lawyers to work together well in this model, legal representatives must 
demonstrate trust in the process and respect FDRPs as the facilitators of the process.76  
FDRPs must be allowed to maintain control over the dispute resolution process, while 
lawyers remain in the role of advisors, educators and support persons, assisting their clients 
                                                 
72 R Kaspiew, M Gray, R Weston, L Moloney, K Hand and L Qu, Evaluation of the 2006 Family Law Reforms, 
Chapter 7, “Care-time arrangements: Negotiations and family profiles, n 5; Cashmore et al, Social Policy Research 
Centre, Shared Care Parenting Arrangements since the 2006 Family Law Reforms, May 2010. For a critique of the 
use of social science research and family law see  Z Rathus, ‘Social Science or ‘Lego-Science’? Presumptions, 
Politics, Parenting and the New Family Law’ (2010) 10(2) QUT Law and Justice Journal (forthcoming).   
73 L Boulle, Mediation Skills and Techniques, Butterworth, Chatswood, 2001, pp 309-10 App 5, ‘Guidelines for 
Lawyers Representing Clients in Mediation’  
74 Family Law Act, s10H. Exceptions include where to disclose the information will protect a child from abuse or 
prevent or lessen a serious and imminent threat to the life or health of a person. 
75 Rundle, ‘A spectrum of contributions that lawyers can make to mediation’, n 11 at 226. 
76 See M Brandon, ‘Preserving a facilitative process in family dispute resolution’, n 47 at 172. 
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to clearly outline their interests.77  Lawyers must also be aware of their own particular 
assumptions and biases, that may based on generalisations, stereotypes or prejudices.  For 
example, they cannot regard FDRPs as being inferior in terms of professional standing.78  
Similarly, FDRPs must respect lawyer-client relationships and not behave antagonistically 
towards legal representatives, in either an overt or covert way.  They need to allow lawyers 
to act as advocates on behalf of their clients, assisting them to make “wise” decisions.79 
 
Power struggles need to be avoided and all professionals must have an understanding that 
“power” is a positive force that “ebbs and flows through the fabric of mediation”. These  
power dynamics are present, not only between the parties, but also between the 
professionals. 80  Both lawyers and FDRPs must be “aware and be mindful not only of the 
‘fluidity”81 of the changing power dimensions between the parties but also of such 
dynamics between the legal representatives and each of them, and the mediator.82  
 
Astor highlights that while legal representatives or FDRPs can support less articulate or 
more vulnerable parties they must not dominate and lead the substance of discussions, as 
parties need to retain some procedural control and have the opportunity to consider each 
other’s perspectives.83  Similarly, Bush and Folger suggest that “parties become more 
                                                 
77 H Astor, ‘Some Contemporary Theories of Power in Mediation: A Primer for the Puzzled Practitioner’ (2005) 16 
ADRJ  30 at 39. 
78 L Akin Ojelabi, ‘Communication and culture: Implications for conflict resolution practitioners’ (2008) 19 ADRJ 
189 pp 190-192. 
79 J Wade, ‘The Representative at Mediation and Negotiation’ (2001) 7 Bond Dispute Resolution News 9. 
80 B Gray, ‘Mediation as a post-modern practice: A Challenge to the cornerstone of mediation’s legitimacy’(2006) 
17 ADRJ  208 at 214. 
81 J Kelly, ‘Power Imbalance in Divorce and Interpersonal Mediation; Assessment and Intervention’, (1995) 13 
Mediation Quarterly 85. 
82 J Kelly, ‘Power Imbalance in Divorce and Interpersonal Mediation; Assessment and Intervention’ ibid at 25. See 
also Brandon M & Stodulka T, ‘Federal Magistrate Court-ordered property conciliation at Relationships Australia 
Queensland’ (2008) ADR Bulletin 9 at 33. 
83 RAB Bush and J Folger, The promise of mediation: the Transformative Approach to Conflict, revised 2005, 
Jossey-Bass, San Francisco at 53-56. 
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empowered when they make their own decisions about how they want to handle their 
dispute”.84  
 
Similarly to the parties, the professionals should demonstrate collaborative and co-
operative behaviours and avoid competing or acting defensively.85  Stimec and Poitras 
suggest that the more parties trust their mediators and feel safe “the more they will speak 
out, move forward, converge and commit”.86 This is particularly important in facilitative 
processes where mediators may keep parties in joint sessions for significant periods of time 
so that parties and lawyers can talk to each other directly, face-to-face.  Some lawyers may 
find this often overt conflict confronting and have to overcome their anxiety and “fear of 
uncertainty and lack of control that comes from people in dispute being in the same room at 
the same time”.87  Other experienced lawyers, may welcome the challenge of working with 
the parties’ ‘behavioural dynamics’ in joint sessions as well as with their own clients in 
private sessions. 88  All professionals need to appreciate that the relationship dynamics will 
change during the process from joint to private sessions and back to joint sessions, and that 
these changes may influence and impact upon negotiations.89  
 
To ensure that the role of legal representatives remains meaningful throughout the process, 
Caputo states that lawyers “must discriminate between the adversarial and mediation 
realms” and focus on assisting clients to speak for themselves and make their own choices 
                                                 
84 Ibid at 20. 
85 A Stimec and J Poitras, ‘Building Trust with Parties: Are mediators Overdoing It?’ (2009) 26 Conflict Resolution 
Quarterly pp 317-33. 
86 Ibid at 320. 
87 G Sharp, ‘In praise of joint sessions’ (2009) 4 ADR Bulletin 69 at 71. 
88 G Sharp, ‘In praise of joint sessions’ ibid at 70. For example lawyers trained in dispute resolution and accredited 
according to the Australian National Mediator Standards; see NADRAC, National Mediator Accreditation System 
http://www.nadrac.gov.au/www/nadrac/nadrac.nsf/Page/WhatisADR_NationalMediatorAccreditationSystem_Natio
nalMediatorAccreditationSystem viewed 2 February 2011. 
89 M Brandon and T Stodulka, ‘Federal Magistrate Court-ordered property conciliation at Relationships Australia 
Queensland’ (2008) 9 ADR Bulletin 33 at 35. 
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and decisions within the process and in this way, promoting the philosophy of party self-
determination.90  Both prior to and during dispute resolution, lawyers should encourage 
clients to engage in interest-based negotiations, based on their concerns and interests, and 
steer them away from adversarial positional bargaining that focuses on legal rights and 
entitlements.91  
 
Since the facilitative mediation model often used revolves around assisting with 
communication, being alert to differences in communication styles and how these may 
impact on problem-solving is also important.  In many cases, lawyers and FDRPs are likely 
to use different listening styles.  Coburn and Edge maintain that FDRPs may frequently use 
“therapeutic and empathic” listening techniques.  In contrast, legal representatives may be 
more inclined to use more “critical, discriminative, and evaluative” listening techniques, as 
these would be often used in their everyday work with individual clients.92 It can assist for 
both professionals to be aware of these differences in styles and techniques and that any 
perceived “differences” in background, both professionally and culturally (including 
ethnicity, colour, sexuality, spirituality or religion) are handled constructively.93  
 
 
Family Lawyer as “Spokesperson” 
The final dispute resolution advocacy role that Rundle suggests is that of lawyers as 
“spokespersons” for their clients. In this regard a lawyer acts as an advocate who “speaks 
                                                 
90 C-M Caputo, ‘Lawyers’ participating in mediation’ (2007) 18 ADRJ 84 at 91. 
91 N Alexander and J Howieson, Negotiation: Strategy, Style and Skills, 2nd ed, LexisNexis Butterworths, 2010 at 
Chapters 2 and 3; F Strasser and P Randolph  Mediation A Psychological Insight into Conflict Resolution, 2008 at 
68; A Finch, ‘harnessing the legal and extralegal benefits of mediation: A case for allowing greater client 
participation in facilitative mediation (2010) 21 ADRJ 155. 
92 Coburn and A Edge, ‘Listening to each other: The heart of mediation dialogue’ (2007) 18 ADRJ 19 at 21. 
93 M LeBaron, Bridging Cultural Conflicts: A new Approach for a Changing World, Jossey-Bass, San Francisco, 
2003 at 298-299. 
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on behalf of her or his client throughout the mediation”.94  In this role, ‘The client has a 
very limited role in the process.’95  Lawyers conduct all the discussions to negotiate a 
settlement for clients and act as the “mouthpiece” for their clients. The parties themselves 
do not express their views and interests in joint sessions, however, they are able to obtain 
legal advice and provide instructions to their lawyers when in private meetings. 96  
 
Adopting the role of “spokespersons”, family lawyers will bring the benefit of their expert 
knowledge, not only of the Family Law Act and relevant case law, but also the intimate 
details of the unique needs and fears of the clients they represent. They can also have input 
into the negotiations and the agreement. The relationship between a lawyer and client in 
this model can be described as that of a ‘substantive expert’ and a ‘naif’, in that the lawyer 
takes on a very directive role, in contrast to an approach where the client adopts a more 
active role.97  
 
For this model to be successful, legal representatives and FDRPs must maintain respectful 
relationships with each other and lawyers should refrain from using adversarial tactics.  
Instead they must be committed to advancing cooperative negotiations that lead to mutual 
gain. It has been said that, “Cooperative moves involve openness with individual 
preferences, acceptance of the genuineness of the expressed preferences of the other side, 
and joint problem solving with this shared information”.98 In such a process, all 
professionals need to work together in the interests of preserving their future relationships 
and in acting as role models of respectful behaviour for clients.  
                                                 
94 Rundle ‘A spectrum of contributions that lawyers can make to mediation’, n 11 at 227. 
95 Rundle, ‘A spectrum of contributions that lawyers can make to mediation’, n 11 at 227. 
96 T Sourdin and N Balvin, ‘Mediation Styles and their impact; Lessons from the Supreme and County Courts of 
Victoria research project’ (2009) 20 ADRJ 142. 
97 J Macfarlane, ‘Culture Change? Commercial Litigators and the Ontario Mandatory Mediation Program’ (2002) 
Journal of Dispute Resolution 241 at 248. 
98 N Witkin, ‘Co-resolution: A Cooperative Structure for Dispute Resolution’ (2008) 26 Conflict Resolution 
Quarterly 239 at 239. 
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In this scenario, the parties will rely on the legal and negotiation expertise of their lawyers 
to achieve a fair settlement.  They can provide lawyers with instructions during private 
meetings to ensure that their needs and interests are addressed.  For some clients, this will 
allow them to participate in mediation processes where they otherwise would not feel 
comfortable.  However, it will be up to legal representatives to accurately act on 
instructions while in joint sessions.  In this way the philosophy of party self-determination 
may be said to be compromised, as the parties do not actively contribute to open 
discussions. There is a risk that, at times, lawyers may misinterpret their clients’ 
instructions, and that some parties may not feel confident enough to speak up and make 
corrections.  
 
 
 
Conclusion 
Family lawyers and FDR practitioners are both subject to professional guidelines that aim 
to regulate their behavior in the Australian family law landscape.99  Their roles and 
responsibilities contain both similarities and differences, however, for the sake of 
separating parents in dispute resolution processes, it is clear that they must work 
cooperatively to actively demonstrate the “cultural shift”. 
 
For both sets of professional to effectively collaborate they require an understanding of 
each other’s roles and responsibilities. They also need to appreciate the degree of difference 
                                                 
99 Family lawyers are subject to: Family Law Council and Family Law Section of the Law Council of Australia, Best 
Practice Guidelines for lawyers doing family law work , n51. FDRPs are subject to the duties and obligations set out 
in Family Law (Family Dispute Resolution Practitioners) Regulations 2008 (Cth). 
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in their obligations, family lawyers being obliged to act in their clients’ interests, with 
secondary obligations to children.100  FDRPs having overriding duties to children and to 
promote the welfare of the family, including extended families.   
 
Rundle has developed a continuum with five role options for lawyers in mediation 
processes.   In applying these in the family law context it is clear that different role options 
will suit different clients, depending on their particular circumstances.  
 
In acknowledging this wide range of roles, lawyers and FDRPs can gain a greater 
understanding and appreciation of each other’s expertise. The manner in which they talk 
about their collaborations can create a story of hope that increased trust in their individual 
and cooperative roles will benefit separated parties, their children and their extended 
families now and into the future. 
 
                                                 
100 This is apart from family lawyers acting as Independent Children’s Lawyers who owe primary obligations to 
children, and represent children pursuant to orders made under Family Law Act, s68L. 
